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As of July 1, 2019, hemp that contains less than 0.3% THC is a legal substance.  Since 

hemp and marijuana are derived from the same plant, Cannabis Sativa, they look, feel, and 
smell the same, which will create issues in determining whether suspected marijuana is illegal.  
Additionally, the presumptive tests currently used by the agency do not measure for quantity of 
THC and, therefore, cannot be used to indicate whether a substance is illegal. 

 
What does this mean for deputies? Until further notice, presumptive tests may not be 

used to determine whether a substance is illegal cannabis.  Furthermore, identifying the product 
by smell or appearance may not be enough to establish probable cause for a search or arrest.  
Deputies are encouraged to consider the totality of the circumstances when evaluating the status 
of suspected marijuana; this means the deputy should use the odor/sight of suspected marijuana 
plus other articulable factors to establish probable cause. 

 
Some additional factors the deputy may consider include, but are not limited to: 
 
-smoking a substance.  Hemp does not have substantial levels of psychoactive 
ingredients so it is not used to “get high”; 
 
-Incriminating post-Miranda admissions; 
 
-witnessing a hand-to-hand transaction before contact with the suspect; 
 
-signs of deception like shaking hands, no eye contact, nervousness; 
 
-masking agents like fabric softener, air fresheners; 
 
-drug paraphernalia; 
 
-intelligence/information regarding illicit activity by the suspect before contact; 
 
-known drug history of suspect; 
 
-destroying or otherwise distancing themselves from the substance; 
 
-conflicting statements by the suspect and their companions; 
 
-packaging of currency consistent with drug activity such as a rubber banded bundle 
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Please note that while a deputy can establish probable cause to believe a substance is 

marijuana and subsequently make an arrest, the State Attorney will not prosecute the case 
without a lab report indicating the suspected substance’s THC concentration exceeds 0.3%.  
FDLE is in the process of developing the capability to test the THC concentration of suspected 
marijuana; however, there is no timeline for when FDLE will have this test available.  Regardless, 
the SAO’s guidance on prosecution does not prevent a deputy from making a full custodial arrest 
for possession of marijuana or conducting a search when probable cause exists. 

 
 
 
(This bulletin was prepared by Ann-Marie Delahunty, Assistant General Counsel, and reviewed by Austin Moore, 

General Counsel.) 


