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MEMORANDUM 
 
 

To:   Jane Shang, City Manager 
From:  B. Scott George, Assistant Interim City Attorney 
RE:  Recitation of Bible Scripture at Public Government Meetings. 
Date:  June 29, 2017 
 
The City of Deltona recently received a letter from an organization named Americans United for the 
Separation of Church and State (AU). The letter, dated June 20, 2017, states that AU received a 
complaint regarding Commissioner Christopher Alcantara’s recitation of bible scripture during the 
public meetings of the Deltona City Commission. AU has requested that Commissioner Alcantara 
cease these scripture recitations, alleging that this activity is a violation of the Establishment Clause of 
the First Amendment.   

Below is a summary of the letter the City received, the applicable constitutional law, and the 
options available to address this matter via the Commission’s powers under the City Charter. 
 
I.   Americans United for the Separation of Church and State (AU) 
Americans United for the Separation of Church and State (AU) is an organization founded in 1947 that 
fights legal battles to promote the separation of church and state. This organization is at the forefront 
of Establishment Clause litigation in the United States.  

A. In 1992, the organization reported a New York church to the IRS after the church ran 
newspaper ads telling people not to vote for Bill Clinton. The IRS subsequently stripped the 
church of its tax-exempt status 

 

B. In recent years, AU represented the plaintiffs in the 2014 Supreme Court case Town of 
Greece v. Galloway, where the residents of Greece, N.Y. opposed that city’s practice of 
opening its council meetings with predominantly Christian prayer.  

 

II.   AU’s Letter to City of Deltona 
AU’s letter asserts that it received a complaint about Commissioner Alcantara offering 

“proselytizing commentary” and reciting bible scripture on several occasions during meetings of the 
City Commission. No dates are provided in the letter for these occasions. The letter does not provide 
any factual detail surrounding the complained of commentary by Commissioner Alcantara.  The letter 
does not threaten litigation. Rather, the letter only requests that Commissioner Alcantara refrain from 
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this conduct, and requests a written response from the City within 30 days of receipt detailing the City’s 
plan to address the matter.  

The main body of the letter is a summary of federal and Supreme Court Establishment Clause 
jurisprudence, as interpreted by AU. The letter claims that “Commissioner Alacantara’s practice does 
not find any shelter” in Supreme Court case law regarding legislative prayer.  

AU’s letter is very likely a boiler plate form used to notify local governments of perceived First 
Amendment violations. The letter is signed by AU Attorney Ian Smith, an intake attorney who pursues 
non-litigation avenues to resolve perceived violations without filing a lawsuit.  

 

III. Applicable Law  
AU’s conclusions regarding the type of conduct that would rise to the level of an Establishment 

Clause violation are overstated. AU asserts that Commissioner Alcantara’s conduct is not at all 
protected under Establishment Clause case law; however the law in this area is not as clear as the 
organization claims.  

In recent years, the U.S. Supreme Court has become less stringent in its application of church 
and state separation principles. The most relevant decision in recent Supreme Court jurisprudence is 
the 2014 Galloway case, in which residents of a municipality challenged the government’s use of a 
chaplain to provide secular prayer at the opening of public meetings. In that case, the Supreme Court 
ruled that local governments may open their meetings with prayers that are explicitly religious and 
may turn out to be largely confined to expressing the beliefs of one faith.   

Narrowly defining what is not allowed in such prayers, the Court in Galloway said they may 
not be used to praise the virtues of one faith and may not cast other faiths or other believers in a sharply 
negative light.  Further, courts have no role in judging whether individual prayers satisfy this test, but 
are limited to examining a “pattern of prayer” to see whether it crossed the forbidden constitutional 
line and became a form of “coercion.”  

The Galloway case was a drastic departure from previous Supreme Court decisions, arguably 
weakening the hard line of separation between religion and government. The Court noted that previous 
decisions employed legal analyses that did not properly consider the role of religion in America’s 
history and civic traditions. 
Given the recent relaxed application of separation of church and state principles by Supreme Court, it 
would likely be a difficult and expensive undertaking for AU to mount a successful legal challenge to 
Commissioner Alcantara’s conduct.  
 
IV. Guidelines to Comply with Supreme Court Establishment Clause Interpretation  

After the Galloway decision was rendered, journalist and veteran Supreme Court reporter Lyle 
Denniston drafted the following eight observations about determining whether prayer by a local 
legislature comports with the First Amendment: 
1. Such prayers are not confined to meetings of Congress or state legislatures, but may also be 
recited in the more intimate and familiar setting of local government meetings.  
2. The prayer portion of the meeting must be conducted only during a ceremonial part of the 
government body’s session, not mixed in with action on official policy.  
3. The body may invite anyone in the community to give a prayer and (if it has the money) could 
have a paid chaplain.  The officials on the body may also join in the prayer by bowing their heads or 
showing other signs of religious devotion, such as crossing themselves.  
4. The body may not dictate what is in the prayers and what may not be in the prayers.  A prayer 
may invoke the deity or deities of a given faith, and need not embrace the beliefs of multiple or all 
faiths.  
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5. In allowing “sectarian” prayers, the body’s members may not “proselytize” — that is, promote 
one faith as the true faith — and may not require persons of different faith preferences, or of no faith, 
to take part, and may not criticize them if they do not take part.  
6. The “sectarian” prayers may not disparage or discriminate against a specific faith, but officials 
need not go to extra lengths to make sure that all faiths do get represented in the prayer sessions — 
even if that means one faith winds up as the dominant message.  
7. Such prayers are permissible when most, if not all, of the audience is made up of adults — thus 
raising the question whether the same outcome would apply if the audience were a group of children 
or youths, such as the Boy or Girl Scouts, appearing before a government agency or a government-
sponsored group.  (The Court did not abandon its view that, at public school graduations or at events 
sponsored by public schools, prayers are not allowed because they may tend to coerce young people 
in a religious way.)  
8. A court, in hearing a challenge to a prayer practice, is confined to examining “a pattern of 
prayers,” and does not have the authority to second-guess the content of individual prayer utterances.  
In judging such a pattern, the proper test is not whether it tends to put forth predominantly the beliefs 
of one faith, but whether it has the effect of coercing individuals who do not share that faith. 
 
V.  Powers of City Commission to Address Commissioner Conduct 
The City of Deltona’s Charter provides very limited recourse for the Commission to address alleged 
improper conduct of its individual commissioners. Where a commissioner has not been charged with 
a crime, nor has failed to maintain a legally prescribed qualification for holding office, there is little 
authority under Deltona’s Charter for the commission to hold one of its members accountable for 
perceived improper conduct in an official capacity.  
Section 5, paragraph 7(b) of the Charter states the grounds for forfeiture of a Commission seat: 
(b) Forfeiture of office. A Commissioner shall forfeit his or her office upon determination by the 
Commission, acting as a body, that he or she: 
 

1. Lacks at any time, or fails to maintain during his or her term of office, any 
qualification for the office prescribed by this Charter or otherwise required by law; 

 
2.  Is convicted of a felony, or enters a plea of guilty or nolo contendere to a crime 

punishable as a felony, even if adjudication of guilt has been withheld; 
 

3.  Is convicted of a first degree misdemeanor arising directly out of his or her official 
conduct or duties or enters a plea of guilty or nolo contendere thereto, even if 
adjudication of guilt has been withheld; 

 
4.  Is found to have violated any standard of conduct or code of ethics established by law 

for public officials and has been suspended from office by the Governor, unless 
subsequently reinstated as provided by law; or 

 
5.  Is absent from three consecutive regular Commission meetings without being excused 

by the Commission. 

 

Section 5, paragraph 7(c) f the Charter states the grounds for suspension of a Commissioner: 
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(c) Suspension from office. A Commissioner shall be suspended from office by the Commission acting 
as a body upon return of an indictment or issuance of information charging the Commissioner 
with any crime which is punishable as a felony or with any crime arising out of his or her official 
conduct or duties which is punishable as a misdemeanor. Pursuant thereto: 
 

1.  During the period of suspension, the Commissioner shall not perform any official 
act, duty, or function, or receive any pay, allowance, emolument, or privilege of 
office. 

 
2.  If the Commissioner is subsequently found not guilty of the charge, or if the charge is 

otherwise dismissed or altered in such manner that suspension would no longer be 
required as provided herein, the suspension shall be lifted by the Commission, and 
the Commissioner shall be entitled to receive full back pay and such other 
emoluments or allowances as he or she would have been entitled to had the 
suspension not occurred. 

 
VI.  Conclusion 

The letter sent by AU to the City of Deltona does not threaten litigation, but merely requests 
that Commissioner Alcantara refrain from reciting scripture during public meetings. Current 
constitutional case law interpreting the Establishment Clause, and a general trend away from more 
stringent legal standards for the separation of church and state, weaken the ability of organizations like 
AU to successfully mount legal challenges to local governments for First Amendment violations. AU’s 
letter frames Commissioner Alcantara’s conduct as “proselytizing”; however, as the law currently 
stands on this issue, AU would need to establish that Commissioner Alcantara’s conduct rises to the 
level of a “pattern” of denigrating other religious practices or coercing secular participation.  The fact 
that a Commissioner engages in the recitation of biblical verse during a public meeting is not in-and-
of-itself enough for an Establishment Clause violation. 

Ultimately, however, the City Commission is very limited in its ability to address an individual 
Commissioner’s conduct; without a felony or first degree misdemeanor charge, or the failure of a 
Commissioner to maintain qualifications for office under the City Charter or Florida law, it is unlikely 
that the City Commission could, if desired, address this matter through sanction, suspension, or 
forfeiture of office.   

       
 
 
 
 
      B. Scott George                    

       B. Scott George, Esquire 
       Florida Bar No.: 103305 
       Fowler, O’Quinn, Feeney & Sneed, P.A.  

  28 W. Central Blvd., Suite 400 
  Orlando, Florida 32801 
  Telephone: (407) 425-2684 
  Facsimile: (407) 425-2690 

       E-Service: Scott@fofslaw.com 
         lauren@fofslaw.com           
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